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In relation to database rights, UEA explained that, irrespective of
whether copyright subsisted in the information in question, database
rights would cover the arrangement of the information. Database rights
are a sui generis right created by the Copyright and Rights in
Databases Regulations 1997. These amend the Copyright Designs and
Patents Act 1988 in relation to copyright in collections of data.

UEA went on to explain that, under the Regulations, a database is
defined as "a collection of independent works, data or other materials
arranged in a systematic or methodical way and individually accessible
by electronic or other means”. Thus, a set of data would be protected
by database rights. In such situations copyright would only exist in the
database if there had been an element of “personal intellectual
creativity”. This is a higher standard than the standard of originality set
for other copyright works.

In the present context, UEA contended that the personal intellectual
creativity in the database would arise from the effort put into collating
and presenting the data in the database in a format suitable for the
research purposes for which the data was to be used. Accordingly,
copyright would subsist in the databases comprising the withheld
information.

In addition to copyright in the database, database rights give a
separate right to the maker of the database against extraction or
reutilisation of the contents of the database. The maker of the
database is the person who takes the initiative and the risk of investing
which in the case of UEA research would be the UEA itself (unless paid
by a commercial sponsor). This database right recognises the economic
importance of collections of digital information in particular. The right
applies to databases whether or not their arrangement justifies
copyright and whatever the position may be regarding copyright in
individual items in its contents.

UEA went on to explain that database right only lasts for 15 years from
completion of the database or from it becoming available to the public,
whichever is later. However further substantial investment in additions,
deletions or alterations starts time running afresh. Thus, there would
be an infringement of the database right (or an adverse effect on the
intellectual property rights of the database right holder) where there
was extraction or reutilisation of the contents of the database.

UEA's view was that there were at least two owners of intellectual
property rights and, potentially, a third owner depending on the local
intellectual property laws. The first owner was UEA itself which holds
both copyright and database rights in the withheld information. The
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second owners were the NMSs which provided information to UEA in
database form which also hold copyright and database rights in that
information.

UEA explained that the third (potential) owners were the providers of
information to the NMSs. Intellectual property rights exist in
compilations of information. This means that not only will the NMSs
own copyright in the information they sent to UEA but also in turn,
those providing information to the NMSs will also (subject to local law)
own intellectual property rights in that data. UEA commented that UK
law is well used to recognising this multi-layered aspect of intellectual
property rights in a set of material.

It was argued by UEA that it was clear from the terms and conditions
under which the information was provided to the UEA that the various
providers do not allow unrestricted dissemination of the information
otherwise such terms and conditions would not be necessary. In either
case, data might be used for income generation purposes. This would
only be possible if the intellectual property rights in the information
were protected. This was further evidenced by the failure of many of
the NMSs to give their consent to release of the data.

In UEA’s view indiscriminate onward disclosure of this information by
the UEA (as would be the case if the withheld information were
released) would undoubtedly adversely affect the intellectual property
rights of the NMSs and in some cases the commercial providers of
information to the NMSs.

Equally, in its view, the release of the withheld information would
adversely affect its own intellectual property rights in the withheld
information in that:

() it would lose any control over the wider dissemination and use
of material in which it had invested considerable time, effort,
skill and finances in creating; and

(i) it would lose any right of commercial exploitation of its
databases. Once the information was released, and freely
available, extraction and reutilisation of the data could be
carried out by any party without further recourse to the UEA.

The Commissioner notes UEA’s concerns about the impact that

disclosure of the withheld information might have on it and the NMSs
and other bodies that supplied that information.
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Defra’s “Environmental Information Regulations 2004 detailed
guidance” states that

"Copyright does not prevent authorities releasing information
they hold. However, where such information is subject to
copyright, it should be made clear to applicants that the
copyright still exists.” (para 7.5.4.1 page 12)

The Commissioner is of the view that this exception is not intended to
protect intellectual property rights in themselves but is intended to
protect the interests of the holders of intellectual property rights.
Accordingly, in order to engage the exception, it is necessary to
demonstrate that the public authority or other interested parties held
intellectual property rights in respect of the withheld information and
that those rights would have been adversely affected had the
information been disclosed. The Commissioner highlights the
Information Tribunal decision in Ofcom (EA/2006/0078), paragraph 47:

"The Information Commissioner's case was that he had been right in
his Decision Notice to say that infringement of an intellectual
property right was not sufficient to trigger the exception. He
considered that the expression "adverse effect" required something
more in terms of actual harm to commercial or other interests.
Ofcom and T-Mobile, on the other hand, argue that the question of
loss or harm should be taken into account when carrying out the
public interest balance required by EIR regulation 2(1)(b), but not
at the stage of determining whether the exception has been
engaged...

However we believe that, interpreting the exception restrictively
requires us to conclude that it was intended that the exception
would only apply if the infringement was more than just a purely
technical infringement, (which in other circumstances might have
led to a court awarding nominal damages, or even exercising its
discretion to refuse to grant the injunction that would normally
follow a finding of infringement). It must be one that would result in
some degree of loss or harm to the right holder. We do not
therefore accept that such harm should only be taken into
consideration when carrying out the public interest balance”

The Commissioner accepts that UEA, the NMSs and other bodies that
supplied information are likely to hold intellectual property rights
identified by the UEA in the withheld information.

In relation to the NMSs and other bodies that supplied information, the
Commissioner accepts that there is a possibility that the disclosure of
the withheld information might adversely affect their intellectual
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property rights. However, as he has previously noted, the threshold to
establish that an adverse affect would occur is a high one and it must
be shown that it is more probable than not. UEA’s arguments have
presented arguments about infringement to intellectual property rights
but no convincing evidence has been supplied about the actual affect
on the rights holders e.g. impact of the ability to derive value or exploit
their intellectual property or other impacts of the loss of control.

The Commissioner is in the position of having to carry out a highly
speculative exercise as to the potential impact of disclosure. On the
basis of the evidence and arguments supplied by UEA he is not
satisfied that it is more probable than not that disclosure would
adversely affect the intellectual property rights of the NMSs and other
bodies that supplied information.

UEA also argued that disclosure would have adversely affected its own
intellectual property rights because it would lose control of the wider
dissemination of the withheld information and as a result lose any right
of commercial exploitation of the databases.

However, the Commissioner notes that the request was not for a copy
of UEA’s current datasets but for the datasets that contained
temperature data up to November 2008. The particular datasets that
were requested were therefore nearly a year old at the time of the
request. In addition, the data sets only related to a limited part of the
world, covering the latitude zones 30°N to 40°S, rather being for
datasets held by UEA that covered the whole world.

The Commissioner also takes note of the fact that UEA has informed
him that 85.5% of the information in the withheld datasets was already
available on the GHCN website. In addition, for 11.8% of the data in
UEA’s database there was comparable but different data on the GHCN
website. Only in respect of 2.7% of the data contained in UEA's
datasets was there no comparable data on the GHCN website.

Given all of the above, it is not clear to the Commissioner how UEA
might have planned to commercially exploit the specific information
requested and how disclosure might have impacted on any plans that it
might have developed or been in the process of developing. He is
consequently not satisfied that it is more probable than not that
disclosure would adversely affect its intellectual property rights. He has
therefore determined that regulation 12(5)(c) is not engaged.
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Regulation 12(5)(f) provides an exception where disclosure would
adversely affect

“(f) the interests of the person who provided the information where
that person-

(i) was not under, and could not have been put
under, any legal obligation to supply it to that or
any other public authority;

(ii) did not supply it in circumstances such that that or
any other public authority is entitled apart from
these Regulations to disclose it; and

(iii) has not consented to its disclosure;”

In the Commissioner’s view the purpose of the exception is to protect
the voluntary supply to public authorities of information that might not
otherwise be made available. In such circumstances a public authority
may refuse disclosure when it would adversely affect the interests of
the information provider. The wording of the exception makes it clear
that the adverse affect has to be to the person or organisation
providing the information rather than to the public authority that holds
the information.

In this case the withheld information consists of datasets that were
compiled by UEA. The information contained within the datasets was
provided by various organisations. The Commissioner therefore
considers that the withheld information consists of information
provided to the public authority by those organisations.

Before considering the nature of the adverse affect, the Commissioner
considered whether the three elements of regulation 12(5)(f) were
met. With regard to the first element, UEA explained that the withheld
information was an aggregation of datasets owned by NMSs or other
organisations and as such there was no legal obligation on those
organisations to make this information available to any UK public
authority. The Commissioner accepts that the organisations supplying
the information to UEA were under no legal obligation to do so.

With regard to the second element, UEA argued that it did not have a
legal right to the information provided by NMSs. It was apparent from
the various licence agreements and their terms and conditions (which
sometimes include terms as to payment for the information) that its
access to the data was far from automatic. The Commissioner accepts
that the withheld information was not supplied in circumstances in
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which UEA or any other public authority was entitled, apart from under
the EIR, to disclose it.

110. In relation to the third element, UEA contended that the fact that
consent had not been given to disclosure was apparent, again, from
the fact that requests to NMSs for permission to disclose information
had been rejected by several of them. The Commissioner accepts that
a considerable number of the NMSs that supplied information have not
consented to its disclosure.

111. The Commissioner consequently is satisfied that parts (i), (ii) and (iii)
of regulation 12(5)(f) are satisfied in relation to some of the NMSs that
provided information for the withheld datasets. He went on to consider
whether disclosure would have adversely affected the interests of those
NMSs.

112. UEA explained that the datasets were the product of considerable
investment in terms of equipment and manpower. As such there was a
production cost which must be met. Moreover, some NMSs relied on
information from private providers. Those private providers might
impose commercial charges on the provision of information but even if
they did not, they were likely to release information to the NMSs only
on conditions as to its further release. For example, Poland explicitly
bars use of data for commercial purposes.

113. UEA went on to explain that it had no idea, nor could it legally ask, how
any requester would use such data if released, so release may well
violate the terms that Poland imposes. In these circumstances, it
argued that it was obvious that disclosure in the UK pursuant to a
request under EIR could have severe adverse effects on the NMSs
whose information was disclosed:

(D) The NMSs would lose the ability to recoup any
commercial return from the dataset. In some cases, this
could result in cutbacks which would inevitably cause a
degradation in the quality and quantity of information
produced;

(i) Those NMSs that receive information from private
providers would be at risk of no longer receiving it. This
would also inevitably degrade the quality of the
information accessible to the NMSs; and

(iii) The NMSs’ reputation as a source of valuable data would
be adversely affected.
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114. In UEA’s view the risks of the above occurring were very real. Indeed,

115.

the fact that some NMSs had expressly refused to consent to disclosure
supported the claim that considerable value was attached to the data
and that its uncontrolled release would be considered harmful to the
NMSs’ interests.

As has been noted in relation to the consideration of the other
exceptions, there is very limited evidence available to the
Commissioner from prior to, or subsequent to, the Met Office/UEA
consultation exercise of the reasons why any of the NMSs might not
consent to the disclosure of the information that they supplied to UEA.
He is consequently not satisfied that it is more probable than not that
disclosure would adversely affect the interests of the information
providers and that regulation 12(5)(f) is engaged.

Procedural Requirements

116.

By failing to disclose the requested information contained in datasets A
and B to the complainant within 20 working days of the request, UEA
breached regulation 5(1) and 5(2).

The Decision

117,

The Commissioner has decided that UEA did not deal with the following
elements of the request in accordance with the Act:

e it incorrectly applied regulation 6 and regulation 12(5)(a),
12(5)(c) and 12(5)(f) to the information contained in datasets
A and B; and

e it breached regulation 5(1) and 5(2) by not disclosing the
information contained in datasets A and B to the complainant
within 20 working days of the request.

Steps Required

118.

119.

The Commissioner requires the public authority to take the following
steps to ensure compliance with the Act:

e disclose all of the information contained in dataset A and
dataset B to the complainant.

The public authority must take the steps required by this notice within
35 calendar days of the date of this notice.
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Failure to comply

120. Failure to comply with the steps described above may resuit in the
Commissioner making written certification of this fact to the High Court
(or the Court of Session in Scotland) pursuant to section 54 of the Act
and may be dealt with as a contempt of court.
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Right of Appeal

121. Either party has the right to appeal against this Decision Notice to the
First-tier Tribunal (Information Rights). Information about the appeals
process may be obtained from:

First-tier Tribunal (Information Rights)
GRC & GRP Tribunals,

PO Box 9300,

Arnhem House,

31, Waterloo Way,

LEICESTER,

LE1 8DJ

Tel: 0845 600 0877

Fax: 0116 249 4253

Email: informationtribunal@tribunais.gsi.gov.uk.
Website: www.informationtribunal.gov.uk

122. If you wish to appeal against a decision notice, you can obtain
information on how to appeal along with the relevant forms from the
Information Tribunal website.

123. Any Notice of Appeal should be served on the Tribunal within 28
(calendar) days of the date on which this Decision Notice is sent.

Dated the 23" day of June 2011

Steve Wood

Head of Policy Delivery
Information Commissioner’s Office
Wycliffe House

Water Lane

Wilmslow

Cheshire

SK9 5AF
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Legal Annex

Regulation 2 - Interpretation

Regulation 2(1)

“environmental information” has the same meaning as in Article 2(1) of
the Directive, namely any information in written, visual, aural, electronic
or any other material form on -

(a) the state of the elements of the environment, such as air and
atmosphere, water, soil, land, landscape and natural sites
including wetlands, coastal and marine areas, biological diversity
and its components, including genetically modified organisms, and
the interaction among these elements;

(b) factors, such as substances, energy, noise, radiation or waste,
including radioactive waste, emissions, discharges and other
releases into the environment, affecting or likely to affect the
elements of the environment referred to in (a);

(c) measures (including administrative measures), such as policies,
legislation, plans, programmes, environmental agreements, and
activities affecting or likely to affect the elements and factors
referred to in (a) and (b) as well as measures or activities
designed to protect those elements;

(d) reports on the implementation of environmental legislation;

(e) cost-benefit and other economic analyses and assumptions used
within the framework of the measures and activities referred to in
(¢) ; and

(f) the state of human health and safety, including the contamination
of the food chain, where relevant, conditions of human life,
cultural sites and built structures inasmuch as they are or may be
affected by the state of elements of the environment referred to in
(b) and (c);
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Regulation 6 - Form and format of information

Regulation 6(1)

Where an applicant requests that the information be made available in a
particular form or format, a public authority shall make it so available,
unless -

(a) itis reasonable for it to make the information available in
another form or format; or

(b) the information is already publicly available and easily
accessible to the applicant in another form or format.

Regulation 6(2)

If the information is not made available in the form or format requested,
the public authority shall -

(a) explain the reason for its decision as soon as possible and not
later than 20 working days after the date of receipt of the request
for the information;

(b) provide the explanation in writing if the applicant requests; and

(c) inform the applicant of the provisions of regulation 11 and the
enforcement and appeal provisions of the Act applied by
regulation 18.

Regulation 12 - Exceptions to the duty to disclose environmental
information

Regulation 12(1)

Subject to paragraphs (2), (3) and (9), a public authority may refuse to
disclose environmental information requested if -

(a) an exception to disclosure applies under paragraphs (4) or (5);
and

(b)in all the circumstances of the case, the public interest in
maintaining the exception outweighs the public interest in
disclosing the information.
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A public authority shall apply a presumption in favour of disclosure.
Regulation 12(3)

To the extent that the information requested includes personal data of
which the applicant is not the data subject, the personal data shall not be
disclosed otherwise than in accordance with regulation 13.

Regulation 12(4)

For the purposes of paragraph (1)(a), a public authority may refuse to
disclose information to the extent that -

(a) it does not hold that information when an applicant’s request is
received;

(b)the request for information is manifestly unreasonable;

(c) the request for information is formulated in too general a manner
and the public authority has complied with regulation 9;

(d)the request relates to material which is still in course of
completion, to unfinished documents or to incomplete data; or

(e) the request involves the disclosure of internal communications.
Regulation 12(5)

For the purposes of paragraph (1)(a), a public authority may refuse to
disclose information to the extent that its disclosure would adversely affect

(a) international relations, defence, national security or public safety;

(b)the course of justice, the ability of a person to receive a fair trial
or the ability of a public authority to conduct an inquiry of a
criminal or disciplinary nature;

(c) intellectual property rights;

(d) the confidentiality of the proceedings of that or any other public
authority where such confidentiality is provided by law;

(e) the confidentiality of commercial or industrial information where
such confidentiality is provided by law to protect a legitimate
economic interest;
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(f) the interests of the person who provided the information where
that person —

(i) was not under, and could not have been put under, any
legal obligation to supply it to that or any other public
authority;

(ii) did not supply it in circumstances such that that or any
other public authority is entitled apart from these
Regulations to disclose it; and

(iii) has not consented to its disclosure; or

(g) the protection of the environment to which the information
relates.

Regulation 12 (6)

For the purpose of paragraph (1), a public authority may respond to a
request by neither confirming or denying whether such information exists
and is held by the public authority, whether or not it holds such
information, if that confirmation or denial would involve the disclosure of
information which would adversely affect any of the interests referred to in
paragraph (5)(a) and would not be in the public interest under paragraph

(1)(b).
Regulation 12(7)

For the purposes of a response under paragraph (6), whether information
exists and is held by the public authority is itself the disclosure of
information.

Regulation 12(8)

For the purposes of paragraph (4)(e), internal communications includes
communications between government departments.

Regulation 12(9)

To the extent that the environmental information to be disclosed relates to
information on emissions, a public authority shall not be entitled to refuse
to disclose that information under an exception referred to in paragraphs

(5)(d) to (9).
Regulation 12(10)

For the purpose of paragraphs (5)(b), (d) and (f), references to a public
authority shall include references to a Scottish public authority.
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Regulation 12(11)

Nothing in these Regulations shall authorise a refusal to make available
any environmental information contained in or otherwise held with other
information which is withheld by virtue of these Regulations unless it is not
reasonably capable of being separated from the other information for the
purpose of making available that information.
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